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O P I N I O N----_r--
This appeal is made pursuant to Section 19059 of the Revenue

and Taxation Code (formerly Section 20 of the Personal Income Tax
Act) from the action of the Franchise Tax Commissioner in denying
the claim of Leo S. Bing for a refund of personal income tax in
the amount of $5,875.37 for the year ended October.31,  1941, plus
interest thereon to October 15, 1944, in the sum of $940.06.

The claim relates to an alleged overpayment resulting
(1) partly from the inclusion in Appellant's personal income of
the income from a trust established by him on December 24, 1934,
for the benefit of his son, Peter Stephen Bing, then four months
old, and any children thereafter born, and (2) partly from a
reduction in a Claimed deduction for depreciation on some business
property located in Los Angeles. Inasmuch, however, as it was
subsequently agreed by the Appellant and the Commissioner that
depreciation on the property
thirty-year remaining life,

should be computed on the basis of a
consideration of this matter is

unnecessary.

Appellant, his wife and brother were named as the trustees
of the trust, and as such they were empowered to apply towards the
support, maintenance and welfare of the beneficiary ('using this
term both plurally and in the singular) so much of the trust net
income or corpus as they, in their sole discretion might .deem
necessary or advisable for such purpose, after taking into
account his ability to support himself and any other source of
support available to him. Any net income in excess of any.amount
~~a@@$ was to be paid over annually to the beneficiary,

latter was a L.'_nor, in which event the excess was to
be accumulated for the beneficiary and turned over to him when he
reached the age of majority. Nevertheless, the trustees were
authorized "in their discretion
support,

at any time to apply to the
maintenance and welfare of any such minor issue the

income accumulated for him or her or any part thereof."
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IQ2pea.l  of Leo s. Bin,2.:'
Approximately 9$ years after the execution of the trust

instrument, an action was filed by Appellant in a,Nevada court
against himself and his wife as trustees (Appellant's brother
having previously resigned), against his son, Peter Stephen Bing,
and against his wife as guardian of the son to secure a
reformation of the instrument to the extent of elj.minating
therefrom the language authorizing the application of income for
the beneficiary's support during his minority and substituting
ther,efor a positive prohibition against tiny such use of the incoms
prior to majority. iippollnnt allegad that this was his intent
from the inception of the trust and that in accordance therewith
no part of the trust income had ever been distributed for the
beneficiary% support. After trial, a Judgment and Bacree was
issued on Kay 6, 1944, in accordance with Appellant's prayer and
pursuant to Findings of Fact r,nd Conclusions of Law wherein the
Court found that all parties concerned were residents of Mevada,
that the trust principal was .loc‘atcd An Nevada,T. znd that it was
never Appellant's intention that any part of the trust income be
used for the beneficiary's support during his minority,

Appellant does not deny that the trust income for the
year ended October 31, 1941, WQS taxable to him under Section
12(h) of the Personal Income Tax Act (now Section 18172 of the
Revenue and Taxation Code) in view of the decisions in Helvering
v. Stuart, 317 U.S. 154, and Borrougg v. KcColgan, 21 ?oIL. 'Zd
481, if the trustees might then hdve used &ch income for the
beneficiary's support. KG argues, however, that the situation
was otherwise, that the judgment of the Mevada Court reforming
the trust instrument established this as 8 fact, and that such
judgment is entitli2d to full ftiith and credit in Californi.3. and,
accordingly, is binding upon this Board. He contends further
that the judg_r!lent ?'is 3 determination of the nurture of the trust
instrumant frori the beginninglT  ;lnd of 9i.s originrzl intent
regcrding it.

It zlust'be conceded that the ?Tzv~da judgrwnt is entitled to
full faith znd cred-it in Californi<, by virtue of Article IV,
Section 1 of the United StEtas constitution. Certainly
recognition must be giver4 it in any suit here betV$don the pp.rties
or their privies, and pdrhcps in controversies bctwcen other
private litigr*ntsY 1;ie believe  , hOy;~v~~, thtlt in so for 3s this
StEita Is concerntid, th?ro arti other considcr~tions which support
3. COPClUSiOIi  th2.t tile jUdgnleEt  cc:mot binu the Stat:: in any
inquiry by it as to whr;: ther .kp~>ell<int  is ii.ablL- for any tax under
the Personal Income Tax Law.

In the fir& place, a judgrxrt of one St:!te hzs no grezter
effect ir; ths courts 0," another State tixn in i_ts own courts.
Tilt v. Kilsoy, 207 U.S. 43, 55. Xs find it difficult
~rdi.~r~l~, 'to s,ee how the Novzdc judgment c=;n hnve any effect+ t.‘
even in Iievadn as to the State of California ! sine3 not only W'S
the luttsr not a prirty to the Kev;::da proceeding,  but it was
impossible under the Eleventh Amendment of the United States
Constitut;-on for Appellant to have nz;:de it such.

Furthermore, R judgment of :? sister State will, .,pursurnt
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to the full faith and credit clause, be given only the same. ^...
weight and condiseration as though rendered by a Court OT' tMlS
State? Bcrnaby v. Barnabg, 100 Cal. App. 195; NcCor~%Ck V.

a
KcCormack, '175 *Cd. 292. Hence, the question arises as to what
the effect would have been had the Nevada judgment been issued
by a California court. It would, of course, have been binding
upon the Garties and their privies. But we doubt that it could
have bound the State of California with respect to any
determination by it of the impact of the Personal Income Tax Act.
See Estate of Bloom, 213 Cal. 575; Estate of Iiolt, 61 Cal. App'.
4.64. - -

T---F

So far as the effect of the reformation itself is concerned,
the authorities, in our opinion, require the acceptance of the
Commissioner's position. Sinopoulo v. Jones, 154 Fed. 2d 648,
involved a trust Ir@zment executed in 1939 and reformed in 1941
by the judgment of a State court in a proceeding to which the
Federal Government was not E party through the addition of an
irrevocability clause and other provisions, the reformation being

0
made expressly retroactive to the date of execution. The
judgment was thereafter intro<zced in evidence by the trustor in
a Federal income tax proceeding in an effort on the part of the
trustor to establish that the trust income was not taxable to him
for the years 1939, 1940 and 1941. Roldihg otherwise, the Court
of k>,peais stated

0 .,.A~pellantqs  tax liability for the three years
in questior; is to be detemiined from the pfovisions
whish he ir!cluded in the declaration of trust which
he execu-ted, and not frorii what he intended to
include t!lerein,Vf 154 Fed. 2d at 653.

Eisecberq v. Commissioner, 5 T.C. 856, affirmed 1.61 Fed. 2d
506, similarly preser,ted the questior: of the applicability of the
Federal law to soxe trust instruments dated January 2, 1940,
each at that tiTf;e containir,g a provision that the trustee could
exercise .his discreticn as to distributing i_zcoTi;e or principal
until the beneficinry reached the age of 40, but reforxed by a
state court on I%y 19, 1943, GS of Jmuaz-y 2, 1940, by, among
other things, inciuding a provision elimirating  the trustee's
power to distribute income or principal to or for the beneficiary
during the latter's minority. The Court of A;pj;eols upheld a
determination of the Tax Court taxLng the trust incose to the
trustor for the years i940 and 194.1 on the basis of Relvering V,
Clifford, 309 U,S, 331, i n the course of its opinionxxrig that
the Tax Court considared the trusts as they were originally
writ,ten and that that Coclrt was "of the opinion that the
reformation could not affect the tax years involved, despite the
retroactive effect of the State Court's order. o .‘I 161 Fed. 2d
at 510.

kgafn in Erik F;r‘ag, 8 T. C. 1091, a case strikingly similar
to Sinonouio v. Johes, suprs, t.h3 Tax Court passed on the effect
of a State court9s reformation of a trust instrument by the
incorporation 0 f an irrevocability clause, the Court holding
that ths raformation was not retroactive, and that, consequently,
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the trust income accruing prior to the date of reformation was
taxable to the trustor under Section 166 of the Internal Revenue
Code. See also Robert L. Baine, 9 T.C. 47.

* Y!ith regard to such cases as Blair v. Co,mmissioner,  300 U.S,
5, and Freuler v. ye+verin,q, 291 U.S. 35, relied upon by
Appellant, it surr1ces to say that they are distinguishable from
those discussed above in that, as stated in Eisenberg v.
Commissioner, supra at 5 T.C. 868, in Robert S. Daine, supra at

Erik K+g, supra at page ‘mrthey dealt only
with property rights between individuals. Furthermore, unlike
the situation in the Eisenberq, Jones and IXrag cases in particular
thev in most instances'i'nvolved instruments whose meaning was so
uncertain as to require the determination of a State court as to
their legal effect.' The facts here, on the other hand, present
a picture more near1y parallel to t;hose in the Xisenberg, Jones
and Krag cases,- since there evidently is nothing in the trust
instrument originally executed by A_ppellant  as to the use of
trust income which might be construed as ambiguous. Therefore,
that which Appellant incorporated in the instrument at that
time and not what he intended to include therein is determinative
of his tax liability between the date of the original execution
of the instrument and the date of reformation by the Pjevada Court.
Sinopoulo v. Jones, supra; Gaylord v. Copmissioner,  153 Fed. 2d
408. Arid since the intent then expressed clearly permitted
Appellant to use the trust income for the support of his minor
child, the trust income 'for the period prior to reformation must
be deemed taxable to Appellant in view of the rule of the Stuart
and Borroughs cases,

Pursuant to the views of tile Bo:;rd on file in this
proceeding, and good cause cppearicg therefor,

IT 1s KEREBy ()~~ER~D, J’_D~YJGED,  iJ:iD DECRxE>,  pursuant to
Section 19060 of the Revenue and Taxc;.tion Code, that the action
of Chas. J. KcColgnn, Franchise Tax Commissioner, in denying the
claim of Leo S. Bing for t:. refund of personal income tax in the
amount of $5,875.37 for the year ended October 31, 1941, plus
interest thereon to October 15, 192+-i+, in the sum of $940.06, be
and the same is hereby aodifie?; in computing the liability of
said Leo S. Bing for said year the Commissioner is hereby directed
to compute the depreciation on the property in question on the
basis of a thirty-year remaining life and to refund to said
Leo S. Bipg such amount of tax, plus interest thereon, as said
computation mayoestablish to have been overpaid for said year;
in all other respects the action of the Commissioner is hereby
sustained.
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Done at Sacramento, California, this 5th day of January,
J-949, by the State Board of Equalization.

Xm. G. Bonelli, Chairman
J. Ii. Quinn, Xember
J. L. Seawell, Member
Geo. R. Reilly, Member

ATTEST: Nxwell L. Pierce, Secretary
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